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How Cold is Too Cold?

With winter now here, many employers will be thinking about how to
keep employees healthy in the cold.

According to OSHA, cold stress can occur when the body is unable to
warm itself. This can lead to tissue damage and possibly death.

Four factors contribute to cold stress:

e Cold air temperatures

e Highwind

e Dampness of the air

e Contact with cold water or cold surfaces

A cold environment forces the body to work harder to maintain its
temperature. Cold air, water, and snow all draw heat from the body.

OSHA also points out that while below-freezing conditions and
inadequate protection can bring about cold stress, problems can also
occur with much higher temperatures, even in the 50s, when coupled
with rain and wind.

What happens in the cold? Energy is used to warm the body's internal
temperature. Over time, the body will begin to shift blood from the
extremities and outer skin to the core (the chest and abdomen). This
allows exposed skin and the extremities to cool rapidly, increasing the
risk of problems.

The most common cold-induced problems are hypothermia, frostbite,
and trench foot.

Hypothermia occurs when body heat is lost faster than it can be
replaced. When the core body temperature drops from the normal
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98.6°F to around 95°F, symptoms generally begin, e  Wear at least three layers of clothing—an outer
including uncontrollable shivering, weakness, layer, such as Gortex, to break the wind; a middle
confusion, drowsiness, and pale, cold skin. layer of down or wool to absorb sweat and
provide insulation; and an inner layer of cotton or

Frostbite occurs when the skin actually freezes and ) -
synthetic weave to allow ventilation.

loses water. In severe cases, amputation of the
frostbitten area may be required. Frostbite usually
affects the extremities. The affected body part will be
cold, tingling, stinging, or aching, followed by
numbness. The skin turns red in color, then purple,
then white, and is cold to the touch. In severe cases,
there may be blisters.

e Wear a hat. Considerable heat escapes the body
from the head.

e Have a change of dry clothing available in case
work clothes become wet.

e  Wearloose rather than tight clothing for better
ventilation.

e Follow safe work practices when exposed to cold,
including drinking plenty of water to avoid
dehydration, working during the warmer parts of
the day when possible, taking breaks out of the
cold, working in pairs, and consuming warm, high-
calorie food.

Coping with the Cold e Use engineering controls such as radiant heaters,

shielding work areas from drafts or wind, and

insulating material on equipment handles.

Trench foot, or immersion foot, is caused when the
feet are immersed in cold water at temperatures above
freezing for long periods of time. It is similar to
frostbite, but considered less severe. Symptoms
include tingling, itching, or a burning sensation.

Here are some cold weather safety recommendations
for employees exposed to the elements on the job
during the winter. Most apply equally to employees
who engage in recreational or other outdoor activities
on their own time. Source: www.Safety.BLR.com

e Be able to identify symptoms of cold-related
problems.

The Why Who. What. When. and e Document what happened and how the
) ) ) )

. . . employee was injured—information that will
How of Accident Investigation be needed to deal with workers'
compensation claims
e Complete the OSHA 300 injury and illness log,
to fill out an OSHA 301 incident report, and to
prepare OSHA Form 300A, the annual
Nobody wants a workplace accident. Not you. Not your summary of injuries and illnesses

insurer. Not supervisors. Not employees. Not the families * Prepare foran OSHA or state agency
of injured workers investigation prompted by the accident—for

instance, following a fatality

Accident prevention often begins with accident
investigation. You can't prevent accidents if you don't
know what caused them.

But when an accident does happen, it's important to e Use the information revealed as an

handle the investigation promptly and effectively. To do educational tool in accident prevention

that, you need to consider the why, who, what, when, training sessions

and how of accident investigation. Who

Why A successful accident investigation team should include

members from all levels of management and production.

The main reason for any accident investigation, of For example:

course, is to determine the cause(s) of the accident so

that you can identify corrective action that will prevent e Employees from the work area
future similar incidents. e Safety committee members

e Supervisors, especially the supervisor of the
But there are other good reasons for investigating area where the accident occurred

accidents, too. For example, to:



e The manager responsible for the employees e Witnesses' memories fade or become confused
and supervisor involved e Evidenceis lost

» Safety personnel, often including the e The scene of the accident needs to be cleaned and
workplace safety manager returned to production
e Arepresentative of upper management in

the case of serious accidents

e Legal counsel if the accident might have
repercussions outside the facility or could
lead to later legal action

e Momentum and the will to find causes is overtaken
by other pressing needs

How

e Survey the scene. Make sure you have a complete
and accurate picture of just what happened.

e Get the facts. Talk to those involved and those
who witnessed the accident.

Although not all of these people would necessarily be
actively involved in carrying out the investigation, they
would likely all need to be kept informed of the

rogress and results of the investigation.
prog & e Analyze findings. Review the facts. If this was a

The investigation team must be trained to ensure a routine situation, consider any factor that was
competent investigation. Investigation team members unusual on that particular day. What went wrong?
should: Consider all the possibilities.

e Identify causes. Identify the immediate cause—
person, place, or thing. Very often this is the easy
part. List contributing factors—there may be
several. List underlying causes and unpredictable
factors. Discuss alternate theories if the
investigating team is not in agreement.

e Recognize that they are accountable to
management and other employees for conducting
a thorough investigation

e Have the skills to evaluate the accident scene as
well as identify contributing causal factors,
question witnesses, put together the sequence of

events e Report your findings and recommendations.

e Follow up to ensure that recommended action is
taken. Check to see that immediate changes have
been made. Continue to review until all long-term
preventive changes have been completed.

e Understand the particular job, equipment, etc,
involved in the incident
e Beable to communicate findings clearly

What

Source: www.Safety.BLR.com

It's essential to investigate all safety incidents, not just
ones that result in serious or multiple injuries. For
example, you should investigate incidents involving:

e Lost workdays

e Work restrictions ordered by a
doctor

e Medical treatment by a doctor or
nurse

e Minor injuries requiring only simple
first aid

e Noinjuries or property damage

e Near-misses

When

Accident investigations should begin as
soon as possible after the incident
occurs and before:




New Cal/OSHA Law

Governor Arnold Schwarzenegger has signed into law
AB 2774 which clarifies the definition of a serious
citation. The new law is designed to improve Cal/
OSHA’s citation process by redefining how serious
violations are cited. The legislation also clarifies
procedures for issuance of a serious citation and for the
appeals process when determining if the citation was
issued correctly. The bill will go into effect January 1,
2011.

“The previous definition was inadequate and made it
exceedingly difficult to prove that a serious violation
existed,” said Department of Industrial Relations
Director John Duncan. “This significant clarification will
allow Cal/OSHA to better identify serious violations, as
well as provide improved guidance for the Appeals
Board in cases where the issuance of a serious citation
is in question.

New Paid Leave Law - Jan.1, 2011

Summary

Governor Schwarzenegger added a new paid leave
requirement for California employers with 15 or more
employees when he signed Senate Bill 1304. This new
law, effective January 1, 2011, gives eligible employees
up to 30 days' paid leave in any one-year period for
organ donation and up to five days' paid leave for bone
marrow donation.

What This Means

Private employers of 15 or more employees should
update their policies and practices to ensure that they
are prepared for the law's January 1 effective date.

To Do List:

1. Develop a written verification form for employees
to submit as part of their leave request and ensure
that the new leave is not considered a break in
service under current benefits policies.

2. Train your managers and supervisors on all of the
leave requirements of California law. (Did you know
there are more than 21 leave laws in California?)

Details
To qualify for this new leave, an employee must provide
the employer with written verification of his or her

The new law also establishes procedures for notifying
employers of the possibility that they may face a
citation for a serious violation and requires that Cal/
OSHA staff consider certain factors before issuing a
serious citation.”

New factors used to accurately issue serious citations
include any training given to employees and
supervisors, existing workplace safety procedures,
supervision of employees exposed to the hazard, as
well as any contributing information the employer
wishes to provide to explain why the employer believes
that no serious violation exists.

Under the Labor Code, Cal/OSHA can also issue citations
for violations that do not meet the “serious”
designation. The criteria for a regulatory violation and
general violation will remain unchanged. These
violations are generally considered not as egregious as
a serious violation.

Source: www.employers.org

status as an organ or bone marrow donor and the
medical necessity for the donation. Leaves may be
taken in one or more periods, and during any period of
leave, employers must maintain and pay for coverage
under a group health plan. Leave taken cannot be
considered a break in an employee's continuous service
for the purpose of salary adjustments, sick and vacation
pay accrual, annual leave or seniority. An employer may
require employees to use up to five days of accrued sick
or vacation time for bone marrow donation leave and
up to two weeks of such time for organ donation leave
(unless otherwise provided by a collective bargaining
agreement). Upon returning from leave, an employee
must be restored to the same position or to a position
with equivalent status, pay and benefits.

e This leave does not run concurrently with any leave
taken pursuant to the Family and Medical Leave Act
("FMLA") or the California Family Rights Act
("CFRA").

e This means that employees will be entitled to this
leave in addition to any FMLA or CFRA leave.

e Thislaw protects employees from retaliation for
exercising their leave rights and prohibits
employers from interfering with their efforts to
take such leave.

Source: www.employers.org
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Mechanic’s Lien Form to Change
Effective January 2011

By Bruce D. Rudman,
Abdulaziz, Grossbart & Rudman

As most of you already know, the Governor signed AB
457, which makes some changes to the mechanic’s
lien form itself, including the requirements on the lien,
and now requires the recording of a separate
document known as a “ lis pendens” which simply
means “notice of pending litigation” following the
filing of a lawsuit. Most importantly, the claimant will
also need to serve a copy of the lien on the owner at
the same time it is sent to be recorded so that the
owner can take action if necessary to free their
property from the lien.

For decades, the mechanic’s lien requirements have
simply been a signed and verified statement of the
claimants demands, after deducting all payments and
credits from the amount of work that has been
performed, and includes: the name of the owner; a
statement of the kind of labor, services, equipment or
materials furnished by the claimant; the name of the
person who employed the claimant or to whom the
labor, services and equipment were provided; and a
sufficient description of the property location.

As of January 1, 2011, a mechanic’s lien will also be
required to include a proof of service affidavit
showing that the mechanic’s lien has been mailed by
certified mail, return receipt requested, to: (1) the
owner’s residence or place of
business, or (2) at the address shown
on the building permit on file with the
building department, or (3) at any
other address allowed under the
preliminary notice statute. If the
owner cannot be served in that
manner, then the notice of lien can be
served by certified mail to the
construction lender or to the prime
contractor. If the lienis not served as
required, the lien will be
unenforceable as a matter of law.

Another important change is that the lien now also
must have a notice of mechanic’s lien that reads as
follows:

abheL/ 9
ATTENTION!
Upon the recording of the enclosed MECHANIC’S LIEN
with the county recorder’s office of the county where
the property is located, your property is subject to the
filing of a legal action seeking a court-ordered
foreclosure sale of the real property on which the lien
has been recorded. That legal action must be filed
with the court no later than 9o days after the date the
mechanic’s lien is recorded. The party identified in the
mechanic’s lien may have provided labor or materials
for improvements to your property and may not have
been paid for these items. You are receiving this
notice because it is a required step in filing a
mechanic’s lien foreclosure action against your
property. The foreclosure action will seek a sale of
your property in order to pay for unpaid labor,
materials, or improvements provided to your
property. This may affect your ability to borrow
against, refinance, or sell the property until the
mechanic’s lien is released.

hC a9/ 1!bL/Q{ [LO9bD

BECAUSE THE LIEN AFFECTS YOUR PROPERTY, YOU

MAY WISH TO SPEAK WITH YOUR CONTRACTOR

IMMEDIATELY, OR CONTACT AN ATTORNEY, OR FOR
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The other significant change occurs after a lawsuit on

the mechanic’s lien is filed in the Superior Court. After

the filing of the lawsuit to foreclose on the lien, the
Plaintiff must record a notice of pendency of the
proceedings (known as a lis pendens) on or before 20
days after the filing of the mechanic’s lien foreclosure
action. The statute goes on to provide that only from

the time of recording a lis pendens shall a purchaser or
encumbrancer of the property (typically the lender) be

deemed to have notice of the lawsuit. While this
Amendment is not as harsh as prior versions of the
Legislation (which could deem the entire mechanic’s
lien action to be void), it does appear that a
subsequent title insurer, lender, or bona fide

means if the owner does anything with their property
(borrow against it or transfers it) while the lien is
pending, the failure to record the lis pendens could be
fatal to your right to collect.

As always, consult with a lawyer if you have any
concerns. Again, these changes take place January 1,
2011.

The Governor also signed into law, SB 189, which will
renumber and recast every statute pertaining to
Mechanic’s Liens, Stop Notices, and payment bonds,
among other statutes relating to recovery by
contractors. Those changes do not become effective
until July 1, 2012, so keep an eye out for that next year.

purchaser, would not be subject to the mechanic’s lien
if the notice of lis pendens is not recorded. That

Safety Training's 7 Deadly Sins
(and 7 Simple Virtues)

Strong motivation for and skillful delivery of safety

training make the difference between high-quality results

and so-so or oh-no! outcomes.

Employees won't work safely if your training manifests
these 7 deadly sins:

1.

Trainees don't know what they're supposed to learn
in training sessions.

2. They don't understand how what they're learning is
connected to their job.

3. They don't think the training is important or affects
them personally.

4. Trainees don't care about improving safety
performance.

5. They think management doesn't care about safety.

6. They aren't given time to ask questions and practice
new skills.

7. Learning and retention of information isn't properly

evaluated and monitored.

7 Safety Training Virtues

Employees will work safely if your training promotes
these 7 simple virtues:

Each training session has specific objectives so that
trainees know exactly what they are expected to
learn.

Trainees understand why they are being trained—in
other words, the practical application, how the
training content is related to their job.

Trainees realize how the training session affects
them personally—for example, making them safer,
protecting their health, and allowing them to go
home every day in one piece.

Trainees are motivated to care about safety and
strive to improve safety performance because of a
workplace culture that makes safety a priority.
Trainees know management cares about workplace
safety because they hear it repeatedly and see it in
action every day.

Training sessions are interactive, giving employees
the opportunity to grasp information, practice skills,
and ask any questions they have about the training
material.

Training is always evaluated by a written appraisal or
practical application, and supervisors follow up on
the job to make sure employees are using what they
learned in training to perform their work more
safely.

Source: www.Safety.BLR.com



Keep Drugs & Alcohol Out of The
Workplace

Drug use and alcohol consumption are usually
considered personal issues; that is until they start to
affect safety and worker performance. Abuse of drugs
and alcohol cost employers through high absenteeism
and sick pay. If a worker is fired or cannot function on
the job, the company loses the services of an
experienced worker. As well employees hurt
themselves and their families if they lose their job as a
result of their actions. Those under the influence of
drugs or alcohol may cause friction or hostility in the
work group, lower morale and work efficiency, use
poor judgment that results in bad decisions, and give
the company a poor public image.

Individuals should be aware of their alcohol and drug
consumption during certain times of the year,
especially during the winter when the days are dark
and dreary; people may experience symptoms of
depression or seasonal affected disorder (SAD). They
may turn to drugs and alcohol wrongly thinking it will
alleviate the symptoms of the disorder.

Take a Mini Tour of OSHA's
Electrical Safe Work Practice Rules

When it comes to electrical safe work practices, its
1910.333 you want to examine closely. Here's a mini tour
of the requirements.

OSHA requires your employees to use safety work
practices to prevent electric shock or other injuries
resulting from either direct or indirect electrical contacts
when work is performed near or on equipment or circuits
that are or may be energized (29 CFR 1910.333, Selection
and Use of Work Practices).

The specific safety-related work practices you require
employees to follow must be consistent with the nature
and extent of the associated electrical hazards.

Here's a quick review of essential work practices
identified by the standard.

Deenergizing Parts or Equipment

Live parts to which an employee may be exposed must be
deenergized before the employee works on or near them,

The holiday season can be a hectic time of the year
with increased social gatherings and financial pressure
leading some people to rely on drugs and alcohol to
help them deal with the anxiety that the holiday
season can bring.

Those who over consumed alcohol or drugs the day
before are hung over and may feel out of sorts and
have difficulty recovering. As well, they may not give
their full attention to the safety aspect of their work.
Judgment and safety performance can become
impaired and result in an increased likelihood of an
injury occurring to themselves or others.

People who suffer from personal or health problems
may also resort to drugs and alcohol as a relief, even
some prescription medication can interfere with job
performance; hampering clear thinking and causing
distraction. Irresponsible consumption of drugs and
alcohol not only jeopardizes the safety and health of
the workers and coworkers but it can also affect the
employer’s business and impact the future of all
families involved.

Source: State Compensation Insurance Fund

unless you can demonstrate that deenergizing introduces
additional or increased hazards or is infeasible because of
equipment design or operational limitations. Live parts
that operate at less than 50 volts to ground need not be
deenergized if there will be no increased exposure to
electrical burns or to explosion due to electric arcs.

Energized Parts or Equipment

If the exposed live parts are not deenergized (i.e., for
reasons of increased or additional hazards or infeasibility),
other safety-related work practices must be used to
protect employees who may be exposed to the electrical
hazards involved. These work practices must protect
employees against contact with energized circuit parts
directly with any part of their body or indirectly through
some other conductive object.

Deenergized Parts or Equipment Not Locked or
Tagged Out

Conductors and parts of electric equipment that have
been deenergized but have not been locked out or tagged
must be treated as energized parts.



Lockout/tagout of Deenergized Equipment

While any employee is exposed to contact with parts
of fixed electric equipment or circuits that have been
deenergized, the circuits energizing the parts must be
locked out or tagged or both. You must maintain a
written copy of the procedures followed to lock or tag
out equipment. Safe procedures for deenergizing
circuits and equipment must be determined before
circuits or equipment are deenergized. The lock must
be attached to prevent persons from operating the
disconnecting means unless they resort to undue
force or the use of tools. Each tag must contain a
statement prohibiting unauthorized operation of the
disconnecting means and removal of the tag.

Work On or Near Energized Equipment

Only qualified employees may work on energized
equipment. These employees must be capable of
working safely on energized circuits and be familiar
with the proper use of special precautionary
techniques, personal protective equipment, insulating
and shielding materials, and insulated tools. Special
training is required for qualified employees.

Work Near Overhead Lines

If work is to be performed near overhead lines, the
lines must be deenergized and grounded, or other
protective measures must be provided before work is
started. If the lines are to be deenergized,
arrangements must be made with the person or
organization that operates or controls the electric
circuits involved to deenergize and ground them. If
protective measures, such as guarding, isolating, or
insulating, are provided, these precautions
must prevent employees from contacting
such lines directly with any part of their
body or indirectly through conductive
materials, tools, or equipment.

NOTE: The work practices used by qualified
workers installing insulating devices on
overhead power transmission or distribution
lines are covered by another OSHA rule (29
CFR 1910.269).

Unqualified employees and the longest
conductive object he or she may contact
must not come within at least 10 ft from an

energized 50 kilovolt (kV) overhead line (greater
distances for greater than 50 kV lines), and must not
bring any conductive object closer than the same
distances.

Qualified employees must not approach or take any
conductive object without an approved insulating
handle and obey approach distances to overhead lines
specified in the rule.

Illumination

Employees must not enter spaces containing exposed
energized parts, unless illumination is provided that
enables them to perform the work safely.

Confined or Enclosed Workspaces

When an employee works in a confined or enclosed
space (such as a manhole or vault) that contains
exposed energized parts, you must provide (and the
employee must use) protective shields, protective
barriers, or insulating materials as necessary to avoid
inadvertent contact with these parts. Doors, hinged
panels, and the like must be secured to prevent their
swinging into an employee and causing the employee
to contact exposed energized parts.

Housekeeping Duties

Where live parts present an electrical contact hazard,
employees may not perform housekeeping duties at
such close distances to the parts that there is a
possibility of contact, unless adequate safeguards
(such as insulating equipment or barriers) are
provided.

Source: www.Safety.BLR.com
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IRS Announces 2011 Standard
Mileage Rates

WASHINGTON — The Internal Revenue Service today
issued the 2011 optional standard mileage rates used to
calculate the deductible costs of operating an
automobile for business, charitable, medical or moving
purposes.

Beginning on Jan. 1, 2011, the standard mileage rates for
the use of a car (also vans, pickups or panel trucks) will
be:

e 51cents per mile for business miles driven

e 19 cents per mile driven for medical or moving
purposes

e 14 cents per mile driven in service of charitable
organizations

The standard mileage rate for business is based on an
annual study of the fixed and variable costs of

Analyze Your Way to Safer Jobs

One of the best ways to determine safe work
procedures to protect workers in a particular job is to
conduct a job hazard analysis.

Job hazard analysis is a simple but powerful technique
that focuses on job tasks as a way to identify hazards
before they occur. It focuses on the relationship
between the worker, the task, the tools and
equipment, and the work environment. The idea is that
once you've identified job hazards, you can steps to
eliminate or reduce them to an acceptable risk level.

Job hazard analysis is relatively easy to do, although it
takes time. For it to be meaningful, you have to
carefully analyze hazards for each job category and for
each step in each job. You also have to do some
digging into past performance.

Priority should go to:

e Jobs with the highest injury orillness rates

e Jobs with the potential to cause severe or
disabling injuries or illness, even if there is no
history of previous accidents

e Jobs in which one simple human error could lead
to a severe accident or injury

operating an automobile. The rate for medical and
moving purposes is based on the variable costs as
determined by the same study. Independent contractor
Runzheimer International conducted the study.

A taxpayer may not use the business standard mileage
rate for a vehicle after using any depreciation method
under the Modified Accelerated Cost Recovery System
(MACRS) or after claiming a Section 179 deduction for
that vehicle. In addition, the business standard mileage
rate cannot be used for any vehicle used for hire or for
more than four vehicles used simultaneously.

Taxpayers always have the option of calculating the
actual costs of using their vehicle rather than using the
standard mileage rates.

Revenue Procedure 2010-51 (www.irs.gov/pub/irs-drop/
rp-10-51.pdf) contains additional details regarding the
standard mileage rates.

Source: www.irs.gov

e Jobs that are new to your operation or have
undergone changes in processes and procedures

e Jobs complex enough to require written
instructions

The Process

1. Involve employees. It's very important to involve
your employees in the hazard analysis process. They
have a unique understanding of the job, and this
knowledge is invaluable for finding hazards. Involving
employees will help minimize oversights, ensure a
quality analysis, and get workers to buy in to the
solutions because they will share ownership in their
safety and health program.

2. Review accident history. Review with employees
your workplace's history of accidents and occupational
illnesses, accident damage that required repair or
replacement, and any near misses. These are indicators
that existing hazard controls may not be adequate and
deserve more scrutiny.

3. Conduct a preliminary job review. Discuss with your
employees the hazards they know exist in their current
work and surroundings. Brainstorm with them for
ideas to eliminate or control those hazards. Of course,


http://www.irs.gov/pub/irs-drop/rp-10-51.pdf

if any hazards exist that pose an
immediate danger to an employee's life or
health, take immediate action to protect
the worker.

4. List, rank, and set priorities. List jobs
with hazards that present unacceptable
risks, based on those most likely to
occur and with the most severe
consequences. These jobs should be
your first priority for analysis.

5. Outline steps or tasks. Nearly every
job can be broken down into job tasks or
steps. When beginning a job hazard
analysis, watch the employee perform
the job and list each step as the worker
takes it. Be sure to record enough information to
describe each job action without getting overly
detailed. Avoid making the breakdown of steps so
detailed that it becomes unnecessarily long or so broad
that it does not include basic steps. Review the job
steps with the employee to make sure you haven't
omitted something. Point out that you are evaluating
the job itself, not the employee's job performance.

6. Identify hazards. List the hazards you identified in
Step 3 (as well as any additional hazards you discovered
when observing the employee) with each step or task
involved in the job.

Contracts and the Prevailing Party

By Sam K. Abdulaziz
Abdulaziz, Grossbart & Rudman

Sometimes in a trial, the contract may allow an award
of attorney’s fees to the prevailing party. Specifically,

“The party prevailing on the contract shall be the party
who recovered a greater relief in the action on the
contract.”

That means that if one party came out better than the
other the court could award attorneys fees. The court
may also determine that there was no prevailing party.
Therefore, no attorneys fees to either party.

In a declaratory relief action, the court tries to
determine the rights under the contract for each of the

Two additional points:

e Be suretoinclude the employee in all phases of the
job hazard analysis—from reviewing the job steps
and procedures to discussing uncontrolled hazards
and recommended solutions.

Sometimes, in conducting a job hazard analysis, it
may be helpful to photograph or video the worker
performing the job. These visual records can be
handy references when doing a more detailed
analysis of the work.

Source: www.Safety.BLR.com

parties. It is a judgment that the court makes by giving
their legal interpretation of the contract and state who
would be entitled to what.

When one wins a case undeniably, by prevailing on, or
defeating the claims of the other party, and there is an
attorney’s fees clause in the agreement, the successful
party would be entitled to attorney’s fees as a matter
of right.

If neither party obtains a complete victory on all of the
claims, the court, in its discretion, may determine
which party prevailed on the contract, or whether
neither party prevailed sufficiently to justify an award.

In one case, Silver Creek filed an action for declaratory
relief (asking the court to determine the validity of a
termination of the contract). Blackrock, on the other


http://www.safety.blr.com/

hand, argued that Silver Creek had breached its obligation
to act reasonably in the attempt to terminate the
agreement.

The case went to trial in the normal course of events and a
judge heard testimony from both parties. The trial court
found in favor of Silver Creek, but also noted that
Blackrock was entitled to its deposit. Silver Creek took the
case up on appeal stating that the court had abused its

Photos of construction
project by Hilyard
Concrete Construction,
a GSBE builders
exchange member of
San Luis Obispo County
Builders Exchange.

discretion. The Court of Appeal found that the record
clearly showed that Silver Creek obtained the greater relief
on the contract and prevailed. Therefore, they reversed
the trial court’s position and awarded all attorney’s fees to
Silver Creek.



